
0

0

RGiz€ sra y€l. arr
: 7rgrr (rfa-l) nr arifu ala sar gea :

@ea gars<a a, raft ifr, @)Rea#ta m, ')
aisat$, srsmr«tar«- soots. \g,

is.scases#sate.,,2,#
xsr 3llT'@~~ : Order-In-Appeal No.: AHM-EXCUS-003-APP-092-16-17\ f
~ Date 07.0~.2016 'GfRt ffi c&'r TIRrur Date of Issue ) {)/+ [\ b
6fr 3r1 3501I 8)Ela . sgm (r@ta- ) a8fa snr« yca srsanara lrt la
Passed by Shri Abhai Kumar Srivastav Commissioner (Appeals-I) Central
Excise Ahmedabad

Tgarh{tu al zrca, Greauaa-Ill 3rrgara grr rt z o? i
------'---~: ----- 'ff xrft@

Arising out of Order-in-Original No GNR-STX-DEM-DC-51/2015 dated : 23.10.2015
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er 31cftcl¢ctf / i:1F?ic11cfl cnr -;,r, ~ 'CJm Name & Address of The Appellants/Respondents

Mis. Jay Somanth Transport Co.
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"'{-{cITTTT%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

xfrrr zyc, snra zca vi hara anal#ta arnf@raw at 3NR1:­
AppeaI to Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 c#\' 'elm 86 cB" 3wfct' 3Nfc1 'cfjT f.19 cB" -qm c#l' \i'lT ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2flu fl vRlm zca, GT zyc vi hara ar4la nrznf@ran it2o, g ze
i:;1R-tlce1 ¢Rll'3u.:s, ~~. 31tP-li:i.lis!li:i.-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 374l#tr nzaf@raw at fa4ta 3rf@,fr, 1994 c#l' 'elm 86 (1 )· cB" 3WIB
~ ~ Pll11-J1c1C'1"i. 1994 cB" mi:r 9(1)* 3wfct- ~ 1:J)Tl=f ~.a- 5 it "c1'R
fildm if c#l' ut aft vi sea arr fGra arr a fag 3r#ta # n{ sh
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I; 5 l ZIT Ra qH % cffiT ~ 1 ooo /- ~ ~ irfr I uzf hara #t ir, anul 6t
l-JTlT 3TTx wrrm ·Tut uifng 5 Ga IT 5o rd aa zt at u; 5ooo /- i:tm ~ irfr 1
uzi hara at in, anus at l-JTlT 3TTx wrrm ·Tznr if u; so Gara qr s+a vnar & cffit ·
6T; 10000/- #6ha 3hunt sty
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one
of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the
amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/­
where the amount of service tax & interest demanded & penalty levied is is more than five lakhs
but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated.
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(iii) ~~.1994 c#f tITTT 86 c#f '3"tl-tITTT (2~) cB" 3tcrr@ ,'3llfu;f ~ Pflll·llcle>ll, 1994 cB" R'Jl'f 9
(2g) siafaRaffa tf ya.@l7 i 6t mint giGr r 3nga, a€tra zye/ 3gar, ta
Una grcn (3r9ta) sh 6 ufuf ( Uri mfr 4Ra &tf) 3jh 3mgr/srzu 31ga 3era 5q
smrgaa, ati Un rca, arft«ta mraf@raswr at am4eaa a fr a gg v@ta vi a4ha surd zyc
at/ srgaa, ta war zyen rr uRa 3merl uR #ft aft '

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central
Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the
Central Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to
apply to the Appellate Tribunal.

2. zrenizi)fer nraru zyea arf@fr, 1975 clTI Will "Cfx~-1 cB" 3iafa ferfRa fg 3rar I
arr?sr vi erra ,f@rat # srar at Ra R Xii 6.50/-- ha a Ir1ru zea fens cam @tr fey

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms
of the Court Fee Act, 1975, as amended.

3. #tr zrca, sar ye gi hara arft#tu znrznf@ra (arffaf@) fmraal, 1982 if affa va 3rzr
iif@a mi st aR@fa ffl c!TR ~ c#r 3lR 'lfr &IF!~ fclulT iSITdT -g I

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is. mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under
section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be
subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.
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ORDER-IN-APPEAL

0

This appeal has been filed by Mis. Jay Somnath Transport Co. Mehsana (hereinafter ··

referred to as 'the appellant) against the Order-in-Original GNR-STX-DEM-DC-51/2015

dated 23.10.2015 ('the impugned order') passed by the Deputy Commissioner, Central Excise

& Service Tax, Division-Gandhinagar, Ahmedabad-:-III ('the adjudicating authority').

2. The facts in brief are that the appellant is engaged in supply of tankers to Mis Oil and

Natural Gas Corporation Limited (for short-ONGC) under a contract/ agreement for inter­

location transportation of brine/ crude oil/ effluent/ emulsion/ mud/ operational water etc. of

ONGC, Mehsana Asset on the basis of fixed monthly charges, ONGC has paid service tax on

25% of such hiring charges by availing abatement under "Goods Transport Agency" service.

As it appeared that with effect from 16.05.2008, the service provided by the appellant got

covered under the "Supply of Tangible Goods" Service, a case was booked against the

appellant by the Directorate General of Central Excise Intelligence Unit (DGCEI). Show

Cause Notices were issued by the DGCEI and jurisdictional Central Excise Officer to the

appellant for non-payment of service tax under the service category of "Supply of Tangible

Goods" for the period from 16.05.2008 to 31.03.2013, which was confirmed/ upheld by the

adjudicating authority/appellate authority. The present case pertains to the period from April

2013 to March 2014; A demand notice dated 01.04.2015 for short payment of Rs. 1,93,020/­

with interest leviable and imposition of penalty was issued. The said impugned notice was

adjudicated vide the impugned order, by confirming the short paid amount with interest and

imposition of penalty under Sections 78, 77(1)(a) and 77(2) of the Finance Act, 1994.

3. Being aggrieved, the appellanthas filed the present appeal on the grounds that· they

0 were providing OTA service and tax was correctly paid by the ONGC under OTA category;

that they were providing OTA service to ONGC before introduction of 'supply of tangible

goods service' and the department had accepted the same for the earlier period; that there was

no change in the nature of service / requirement as per agreement after the introduction of the

said new service; that in the present case both consignor and the consignee were ONGC and

all aspects were monitored by ONGC; that though the convey note was prepared by ONGC,

the same was signed by the driver on behalf of the appellant, which made the document a

~legally enforceable document and on par with lony receipt/consignme1{t note; that as the tax

liability was correctly paid by ONGC, the same cannot be subjected to tax again in the hands

of appellant under a different category; that there are two conditions to be satisfied for

classifying the service under supply of tangible goods- first is right of possession of goods

should not be transferred and second effective control of goods should not be transferred; that

in the instant case although right of possession of oiltankers was not transferred, yet effective

control of tankers were transferred to ONGC. It is further contended that non-payment of

VAT cannot be a ground for confirming the demand under supply of tan ervice;
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that penalty under Section 78 cannot be imposed without any willful suppression of facts or

intention to evade payment ofservice tax; that the issue is arising out of interpretation ofthe

provisions of law; that Section 77 and Section 78 are all subject to Section 80 ofthe Finance

Act, 1994. The appellant has cited various case laws in support oftheir submissions.

4. Personal hearing in the matter was held on 11.08.2016. Shri Arpan Yagnik, Chartered

Accountant appeared on behalfofthe appellant. He reiterated the submissions advanced in the

grounds ofappeals.

5. I have carefully gone through the case records and submission made by the appellant.

The issue to be decided in the matter is as to whether the service rendered by the appellant is

classifiable under the service "Supply ofTangible Goods" as per provisions of SectiQn 65

(105) (zzzzj) of the Finance Act, 1994, or under "Goods Transport Agency" service as

defined under Section 65(105)(zzp) ofthe Finance Act, 1994.

6. Section 65 (105) (zzzzj) ofthe Finance Act, 1994 defines "Supply ofTangible Goods "

Services", as follows:

'Taxable service means" any service provided or to be provided to any person, by any other
person in relation to supply of tangible goods including machinery, equipment and appliances for
use, without transferring right ofpossession and effective control of such machinery, equipment
and appliances."

Section 65(105)(zzp) ofthe Act, ibid, defines taxable service under "Goods Transport

Agency, as follows:

"taxable service means" any service provided or to be provided to anyperspn, by a
goods transport agency, in relation to transport ofgoods by road in a goods carriage;

Section 65(50b) of the Finance Act, 1994 defines Goods Transport Agency Service, as ..

follows:
"Goods Transport Agency" means any person who provides service in relation to transport of
goods by road and issues consignment note, by whatever name called."

7. The adjudicating authority has classified the service rendered by the appellant under

"Supply ofTangible Goods". I observe that the entry No.(zzzzp) of Section 65 (105) ofthe

~Act ibid referred above is a new entry inserted vide Finance Act 2008 with effect from

16.05.2008. To fall within the definition of taxable service of "Supply ofTangible Goods"

referred above, mainly two conditions are required to be satisfied - (i) there should .be a

supply of tangible goods for use; (ii) there should not be any transfer bf,right of possession

and effective control ofsuch goods. Once these two conditions are satisfied, the provisions of

the said entry will be attracted. To fall within the statute viz. Section 65(50b), which defines

the "Good Transport Agency" and taxability on such service under clause of Section

65(105)(zzp) of the Act ibid, there should be a service in relation to transport of goods by

road coupled with issue ofconsignment notes. ~

»

0

>
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8. In the instant case, I observevthat.theappellant used to,supply tankers to ONGC for use
. ... .... . ' ~ ~-~. ~ .

in inter-location transportation of various goods of ONGC, on the basis of monthly fixed

charges under a contract/agreement. Relevant excerpts from the contract signed between the

appellant and ONGC are reproduced below for ease of reference:

1) The services under the contract were to perform carriage of Crude oil/ hot oil/emulsion/
effluent/ operational water/ brine/mud etc. technical water etc. from installation or vice
versa and for any other purpose for transportation and may also require to perform
outstation duties.

2) Mis. Jay Somnath Transport Co. (Contractor) shall provide specified number of Tankers
with driver and ltelper under the contract, hired by ONGC on dedicated monthly basis.

0

o

9. From the tenns of the agreemententered into between the appellant and ONGC, it is

clear that the service provided by the appellant is essentially supply of 'tankers along with its

personnel, to· operate the same on chatter hire basis for use by ONGC and the payment for the

services rendered is made on monthly basis to the appellant. In the present case, the appellant

has supplied tankers along with drivers and helpers. In the circumstances, it is the appellant,

who has possession and effective control over the tankers. by virtue of appellant supplying the

drivers and helpers with tankers. The drivers and helpers supplied are the employees of the

appellant and not of ONGC. Further, the contract clearly shows that there is no transfer of

right of possession by the appellant to M/s. ONGC. The above contract also indicates the fact

that the appellant is technically bound by ONGC, in tenns of the compatibilities of tankers

and the competence of the manpower engaged with such tankers, inasmuch as the appellant

should provide specified number of tankers with competent driver and helpers with up to date
vehicle documents and required equipments viz., spare wheel and tools etc. In respect of

manpower associated with the tankers in question supplied by the appellant, it is presumed "

that the salaries/wages are to be paid by the appellant, they being the employer. Looking into

the circumstances of this case, I observe that the owner of the tanker is the appellant, who

supplied the said tanker to ONGC for use in transportation of various goods by ONGC and

raised bills on monthly basis for hired tankers, owned by them.

10. Vide Finance Bill, 2008, service provided in relation of "Supply of Tangible Goods",

without transferring right of possession and effective control of the said tangible goods are

specifically included in the list of taxable service. A brief description was given in para 4.4 of
. I

Board's letter D.O.F No.334/1/2008-TRU dated 29.02.2008 which reads as under:

"4.4.1 Transfer of the right to use any goods is leviable to sales tax I VATas deemed sale of
goods [Article 366(29A)(d) of the Constitution of India]. Transfer of right to use involves
transfer ofboth possession and control of the goods to the user of the goods.

<%.

%,
'HMDAP. '

4.4.2 Excavators, wheel loaders, dump trucks, crawler carriers, compaction equipment,
cranes, etc., offshore construction vessels & barges, geo-technical vessels, tug and barge
flotillas, rigs and high value machineries are supplied for use, with no legal right of
possession and effective control. Transaction of allowing another person to use the goods,
without giving legal right of possession and effective control, not being treated as sale of
goods, is treated as service.
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t

4.4.3 Proposal is to levy service tax onsuch services provided in relation to supply of tangible
goods, including machine,y, equipment and appliances, for use, with no legal right of
possession or effective control. Supply of tangible goods for use and leviable to. VAT I sales ..
tax as deemed sale ofgoods, is not covered under the scope of the proposed servce. Whether
a transaction involves transfer ofpossession and control is a question offacts and is to be
decided based on the terms of the contract and other material facts. This could be
ascertainablefrom thefact whether or not VAT is payable or paid"

11. The appellant argued that non-payment of VAT cannot be a ground for confirming

the demand under supply of tangible goods service. Payment of VAT on a transaction

indicates that the said transaction is treated as sale, i.e. transfer of right to possess. In the

instant case, ownership and control of the goods i.e. tankers remained with the appellant and

only monthly hire charges were raised. Had there been transfer of possession, i.e. sale, then
t

VAT would have been paid, which is not the case. The activities of transportation of various

goods i.e. assets of ONGC were carried out by ONGC only. Thus, it is clear that the appellant ..

was supplying goods i.e. tankers to ONGC. Thus, it is clear that the appellant was supplying

goods i.e tankers to ONGC. Thus, it is observed that the service under consideration was

covered within the ambit of "Supply of Tangible Goods" service, as elaborated under paras- .

4.4.1 to 4.4.3 of TRU letter dated 29.02.2008.

12. Further, the essence of the contract made between the appellant and ONGC is for

'supply' of tankers for transportation of goods by ONGC, who themselves are both the

consignor and consignee of goods. The appellant has argued that though the convey note was

prepared by ONGC, the same was signed by the driver on behalf of the appellant, which made

the document a legally enforceable document and thus on par with lorry receipt/consignment

note. The above argument is not acceptable, going by the explanation regarding consignment

note mentioned under Rule 4B of Service Tax Rules, 2004, which is reproduced as follows for
ease of reference:

'4B Issue of consignment note. - Any goods transport agency which provides service in relation
to transport of goods by road in a goods carriage shall issue a consignment note to the
customer:

0

0

»
Provided that where any taxable service in relation to transport of goods by road in a goods
carriage is wholly exempted under section 93 of the Act, the goods transport agency shall not
be required to issue the consignment note.

Explanation - For the purposes of this rule and the second proviso to rul4 4A, "consignment
note" means a document, issued by a goods transport agency against the receipt of goods for
the purpose of transport ofgoods by road in a goods carriage, which is serially numbered, and
contains the name of the consignor and consignee, registration number of the goods carriage in
which the goods are transported, details of the goods transported, details of the place of origin
and destination, person liablefor paying service tax whether consignor, consignee or the goods ·
transport agency.'

13. As per the above referred definition, consignment note should be issued by a goods

transport agency against the receipt of goods for the purpose of transport of goods by road in a

goods carriage, which is serially numbered; and it should contain the name of t

and consignee, details of vehicle registration, goods transported, pl

destination and details regarding payment of service tax. Further, it has be
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for every GTA to issue consignment note to the receiver ofservice under the said rule.
·' «' '+4? t

Generally, when a person deposits the goods with any transporter for the purpose of transport

to a given destination, the transporter issues the lorry receipt or consignment note to the ..

person depositing the goods. The name of the consignee is mentioned on such note. The ·

original copy of the lorry receipt is sent by the person depositing the goods i.e. consignor to

the consignee to enable him to collect the goods from the transporter.

14. In the instant case, the appellant has supplied tanker to ONGC and ONGC carried

out the activities by using the said tanker as per their requirement of transporting goods

owned by them. Therefore, both consignor and consignee is ONGC. Thus, the appellant only

supplied tanker and manpower to ONGC in the capacity of a tanker owner and not in the

capacity of a "Goods Transport Agency". Further, they did not issue any, consignment note for

the transportation of such goods. In fact, the appellant was only raising the bills on monthly

basis for hire of tankers, owned by them for supply of tankers to ONGC for their highly ..

specified usage. Further, the convey notes as mentioned by the appellant cannot be termed as

consignment notes as they do not conform to the conditions mentioned in explanation above

for being construed as a consigmnent note, and the-same were prepared by ONGC only for

their record. Drivers used to merely sign it in token of having received the direction by·

ONGC. It is noted that there was no reference to convey note in the contract,· clearly

indicating that it was an internal affair of ONGC, and had nothing to do with the appellant.

15. The appellant has argued that it is an accepted fact.that prior to the introduction of

the service of "supply of tangible goods", they were providing the same nature of service and

were paying service tax under GTA service; that there has been no change in nature of service

and requirement, as per agreement after the introduction of the said service "supply of

tangible goods"; that therefore service tax cannot be charged under different service. This

argument is not tenable for the following reasons.

16.1 Provisions about the classification of services are provided under Section 65A of the

Finance Act. The said section is as under:­

65A. Classification oftaxable services. ­
(I) For the purposes of this chapter, classification of taxable services shall' be
determined according to the terms of the sub-clauses (105) ofSection 65;

I

(2) When for any reason, a taxable service is prima facie, classifiable under two or
more sub-clauses of clause (I05) ofSection 65, classification shall be effected asfollows :­

(a) the sub-clause which provides the most specific description shall be preferred to
sub-clauses providing a more general description;

(b) Composite services consisting of a combination of different services which cannot
be classified in the manner specified in clause (i),shall be classified as if they consisted ofa
service which gives them their essential character, insofar as this criterion is applicable;.

(c) when a service cannot be classified in the manner s ecied in clause (a) or clause
(b), it shall be classified under the sub-clause which oc • the sub-clauses
which equally merits consideration;
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16.2 On going through the various services before the introduction of negative list

concept (which has done away with positive list), it would be seen that there is no pattern or

mutual exclusivity in the scope of various services. In Customs and Central Excise Tariff the

classification of the goods is based on highly scientific pattern. In case of Service Tax, ··

however, various services were brought into the tax net from 1994 onwards on ad hoc basis.

There is no pattern in the order the services were brought under the tax net. Descriptions of

the services are not mutually exclusive. Some of the services are very specific and precise

while some are wide in scope. This is the reason that recourse needs to be taken to Section

65A for classifying particular services at a particular point of time. As per Section 65A of the

finance Act, if a service is classifiable under two or more sub-clauses of clause ( 105) of

Section 65, Classification shall be effected to the sub-clause whichprovides the most specific

description to sub-clauses providing a more general description. From the above definitions,
t

I find that the activity under consideration is more specifically covered under the category

"Supply of tangible goods service".

16.3 In the case of Commissioner of Central Excise, Agra V/s M/s Agra Computers,

reported at 2014(34)STR 104 (Del-Ti), it has been held that Section 65A of Finance Act,

1994 provides guidance for determination of classification of taxable services for

classification to be determined in terms of sub-clauses of Section ibid Relevant para is as

under:

"I1. Section 654 was incorporated into the Act by the Finance Act, 2002 with effectfrom 14­
5-2003, to provide guidance for determination of classification of taxable services. Clause {I) of this
provision provides that classification of. taxable services shall be determined according to the terms of
the sub-clauses ofSection 65(105). Clause (2) provides that iffor any reason, (I taxable service is, prima
facie, classifiable under two or more sub-clauses of Section 65(105), classification shall be eflecied
according to the norms set out in sub-clauses {a) to (c) of Section 654. Sub-clause (a) provides that the
sub-clause of Section 65(105) which provides the most specific description shall be preferred to sub- ··
clauses providing a more general description. Sub-clause (b) states that composite services consisting of
a combination of different services which cannot be classified in the manner specified in clause (a), shall
be classified as if consisting of a service which gives them their essential character, insofar as this
criterion is applicable. Sub-clause (c) is in the nature a residual guidancefor classification and is to be
resorted to when a service cannot be classified in the manner specified in clauses (a) or (b), andprovides
that it should be classified under that sub-clause of Section 65(105) which occurs first among the sub­
clauses which equally merit consideration."

16.4. In another case, I find that the Hon'ble Tribunal, Bangalaore in the case of MIs SPL

) Developers (P) Ltd reported at 2015 (39) STR 455, held that "The classification' of a

service must always be on analysis ofthe characteristics ofthe service, analyzed in terms of

the provisions ofthe Act; considered in the light ofthe guidance provided in Section 654 of

the Act; and identification ofwhich ofthe clauses ofSection 65(105), the service in issuefalls "

into". In the case of M/s Premier Prest Control (P) Ltd, reported at 2015938) STR 870, the

Hon'ble Tribunal Delhi has also held that classification of service is to be determined with

respect to nature thereof vis-a-vis definitions of various services given in Section 65, read

with Section 65A of Finance Act, 1994.

0

0
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16.5. With effect from 16.05.2008, Section 65(105)(zzzzj) defines as taxable service,
t· .· 59%

including to any person, by any other person in relation to supply of tangible goods including

machinery, equipment and appliances for use, without transferring right of possession and

effective control of such machinery, equipment and appliances. Looking into the activities ··

of the appellant this i.e 65(105)(zzzzj) is a more specific entry than Section 65 (50b) read

with Section 65(105)(zzp) of Finance Act, 1994..

17. I observe that the Hon'ble Tribunal, Mumbai in the case ofMis Greatship (I) Ltd

reported at 2015 (37) STR 544 (Tri-Mumbai) decided a similar issue. In the said judgment,

the Hon'ble Tribunal held that the activity of supply of drilling rig along with its personnel to

operate the same on charter hire basis without transferring possession and active control

comes within the ambit of "supply of tangible goods". The relevant excerpts are reproduced

below for ease of reference:

+3 Thus, from the terms of the agreement entered into between the appellant and Mis. ONGC, it is clear
that the service provided by the appellant is essentially supply of drilling rig along with its personnel to ··
operate the same on charter hire basis and the payment for the services rendered is made on per-day
basis. Thus, from the terms of the contract, it is clear that the activity comes within the scope of 'supply
of tangible goods for use'. In the present case. the appellant has supplied drilling rigs along with the
cre. Thus it is the appellant l o has possession and effective control over the drilling rig. The crew
so supplied are the employees of the appellant and 'not of ONGC. Consideration is paid on per-day
basis. All these elements in the contract clearly show that there is no transfer of right ofpossession and
effective control by the appellant to Ms. ONGC."

(emphasis supplied)

18. In the said judgement, the Hon'ble Tribunal also relied on the case of The Shipping

Corporation of India and MIs Srinivas Transports in para 5.14, which reads as under:

5.14 A similar issue arosefor consideration in the case of The Shipping Corporation of India [2013­
TIOL-1652-CESTAT-MUM = 2014 (33) S.T.R. 552 (Tri. Mumbai)], In the said case, the appellant ..
therein provided vessels to ONGC on charter hire basis for transportation of crude oil from Bombay
High to the refinery onshore. This tribunal held that the service provided would merit classification
under SOTG service. In a recent decision in the case of Srinivasa Transports [2014 (34) S.T.R. 765
(Tri.-Bang.)], a question arose as to whether supply of tractor trailers along with trained drivers to
undertake transportation of containers within a container terminal would merit classification under
SOTG service or as business support service. This tribunal held that the said service merits
classification under SOTG service. These decisions also support the view that charter hire of drilling
rigs on time charter basis will fall under SOTG service".

The ratio of the above mentioned decisions is squarely applicable to the facts of the present
case.

19. In view of the foregoing discussions, I hold that the activities carried out by the

appellant correctly falls within the ambit of service category of "supply of tangible goods"

w.e.f. 16.05.2008, as all the essential ingredients of the taxable service under the said category

as defined under Section 65(105)(zzzzj) of the Finance Act, 1994 are fully satisfied.

20. Further, the appellant has argued that ONGChas paid service tax on 25% under GTA

Service; and therefore this amount cannot be taxed again under the service of "supply of

tangible goods". From the foregoing discussion, I observe i h disputed period,
t
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the liability of paying service tax was on the appellant and not on the service recipient. Hence,

for the disputed period, the amount paid by ONGC is not relevant. In the circumstances, the

said argument is not tenable.

21. In view of the above discussion, the appellant is liable for payment of service tax for

the disputed period under the category of taxable service of "Supply of Tangible Goods" as

specified under. Section 65(105)(zzzzj) of the Finance Act, 1994 in respect of services

rendered to ONGC. As duty was not discharged within stipulated time, interest is payable

under section 75 of the Finance Act, 1994.

22. I find that the adjudicating authority has imposed penalties under different

provisions of the Finance Act. The penalties imposed under the said Sections appear to be apt

in the light of the circumstances of the case.

23. In this backdrop, I reject the appeal filed by the appellant and uphold the impugned ..
•order passed by the adjudicating authority. The appeal stands disposed of accordingly.

0

Date: 07 /09/2016
(Abhai Kt nar Srivastav)

Commissioner (Appeals- I)
Central Excise, Ahmedabad.

Aesad p
aa«ad±15
Superintendent (Appeals-I)
Central Excise, Ahmedabad

R.P.A.D.

To
M/s Jay Somnath Transport Co.
1, Gokul Shopping Centre,
Malgodown, Mehsana, Gujarat.

Copy to:-
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The ddl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. Th Dy./ Asstt. Commissioner, Central Excise, S.T Division, Gandhinagar,

Ahmedabad-III
5. Guard file.
6. P.A.


